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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR, TEZPUR. 

 

Present:  R. Baruah 

  Addl. Sessions Judge (FTC),  
  Sonitpur, Tezpur. 

 

CRIMINAL APPEAL NO. 44(S-4) OF 2018 

 

1. Sri Kajol Gope,  

S/o Late Kadhiram Gope,  

R/o Village Mitham, P.O.- Keherukhanda, 

P.S. Dhekiajuli, District- Sonitpur, Assam.……………………………………Appellant. 

 

Versus 

 

1. The State of Assam. 

                                           …………………………………………...Respondent. 

 

 

Date of argument   - 4th May, 2019. 

 

Date of Judgment  - 14th May, 2019. 

 

Advocates appeared: 

For the appellant: P Biswas, PP Baruah, M Sarma & S Nath, Ld Advocate. 

For the respondents:  J. Baruah & A. Baruah… Ld. Addl. P.Ps  

  

  J U D G M E N T 

 

1. This appeal is against the judgment and order dated 20.11.18 learned Chief 

Judicial Magistrate, Sonitpur, Tezpur passed in GR Case No. 497/12, convicting the 

appellant /accused u/s 326 IPC and sentencing to undergo S.I. for 3 years and 

also to pay a fine of Rs. 10,000/- i/d to S.I.  for another 6 (six) months. Co-

accused are acquitted. 

2. The brief fact of the case is that on 03.03.2012 informant Sri Alok Gope lodged an 

FIR before the Dhekiajuli Police Station stating inter-alia that on 03/03/12 while 

complainant‟s father Amulya Gope was returning after attending function in the 

house of sister of Amulya Gope at night at around 10 PM the four accused 

personrestrain and assaulted him. Manik Sarkar and Ajit Dey saw the incident and 
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saved his (complainant‟s) father. Four persons including appellant arrayed as 

accused in the FIR.  

3. The said FIR was registered as Dhekiajuli P.S Case No. 108/2012 u/s 341/326/34 

of IPC and started investigation. The IO after completion of investigation the police 

filed charge sheet against the accused/appellant and 3 others and laid the same 

before the Learned Chief Judicial Magistrate, Sonitpur at Tezpur for trial. After 

completion ofthe trial the above ld. Court convicted the accused/appellant u/s 326 

of IPC and acquitted the other accused by the judgment impugned. 

4. Being aggrieved and dissatisfied with the impugned judgement and order, the 

appellant/accused preferred this appeal on the following grounds: 

i. The impugned judgment and order of the learned CJM Sonitpur, Tezpur is 

against law and equity and facts on case law.  

ii. The learned Trial Court below erred in law in convicting and sentencing the 

appellant accused person though the prosecution has miserably failed to 

establish beyond all reasonable doubt against appellant accused.  

iii. The learned Trial Court committed gravely an error in convicting and 

sentencing the appellant not on the basis of materials on records.  

iv. The PW 1 Sri Alok Gope complainant who is son of Amulya Gope so called 

injured person who deposed before the Court though I lodged this FIR but I 

do not know the name of person who wrote ejahar. PW 1 complainant did not 

see the incident of assault and when he reached the place of occurrence he 

did not find any accused person. Moreover Amulya Gope (injured) did not tell 

complainant the name of accused persons including appellant/accused. And 

admitted that after filing this FIR, accused persons also filed a case against 9 

(nine) accused persons of my family including my father. The complainant was 

the hearsay witness. 

v. PW 2 Sri Sunita Gope who stay about 100 meters far away from Amulya Gope 

(injured). She could not remember the other occurrence. There is no 

electricity in that locality. Only hearing hulla when PW 2 had been to the place 

of occurrence she said that accused person struck but did not say name of any 

accused person, though she knows all accused person. That her evidence has 

no value in the eye of law. In fact she did not see any incident PW 2 is a sister 

of Amulya Gope, an interested witness. 

vi. The PW 3 Amulya Gope evidence is totally inconsistence. He admitted that 

accused person(s) have lodged case against 8 (eight) persons of his family. He 
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stated that there is no street light. In cross PW 3 stated I know Kajol Gope 

and there is no dispute between them. He further stated that if some person 

come with black mask he does not know. Amulya Gope falsely stated the 

name of accused/appellant‟s name. There was no seizure of any article or 

weapon from the place of occurrence and due to enmity only.  

vii. The PW 4 Ajit Dey who is witness, he stated that incident took place at about 

8-30 PM on the other hand Amulya Gope PW 3 stated that he was returning 

from his sister‟s house at night about 10 PM. After hearing hulla he (PW 4) 

came out from his house and noticed that Amulya Gope sustained head injury 

and also heard that accused Kartik Gope assaulted Amulya Gope. In cross of 

PW 4 he stated that Kartik has assaulted him.  

viii. The PW 5 Manik Sarkar stated that it was 7/8 PM at that time altercation took 

place between informant and accused person regarding private road 

measuring 6 ft. and at the time of occurrence he was not present there hence 

he cannot say who assaulted whom. He saw informant lying on the road in 

injured condition with head injury. The informant was taken to Dhekiajuli CHC 

for medical treatment. Ajit Dey did not tell him the name who assaulted 

injured Amulya Gope lower court below did not give full attention to the 

evidence of PW 5 and there is no consistency and does not support the 

prosecution.  

ix. The PW 6 doctor has examined the injured Amulya Gope, while he was 

produce not by Police or person not mention Doctor has admitted size of 

injury was in millimetre. As per Medical Doctor did not performed or provided 

medical report. There is so much irregularity in this Medical therefore it is not 

admissible under the eye of law. Non mentioning any type of weapon is fatal 

to the prosecution. How to ascertain whether sharp or blunt weapon to attract 

the section 326 IPC. 

x. The PW 7 was IO Hari Ch. Saikia who conducted preliminary investigation of 

the case and rendered the statement lateron I.O. got transferred and lateron 

Dharanidhar Deka investigated and arrested but Dharanidhar did not made 

any proper investigation send the charge sheet. Moreover without going 

through medical report properly section 326 IPC is not attract.  

xi. The learned Trial Court below thus fell into a grave error by coming to the 

conclusion that the appellant accused were guilty u/s 326 IPC. 
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xii. The points for determination are not followed by intelligent discussion pros 

and cons of the case and hence judgment and order of the learned Trial Court 

below cannot be said to be conformity which can well be set aside.  

xiii. The points if favour of the defence available in the evidence or records not 

been discussed by learned Trial Court below which is most unjust, illegal and 

ultra vires.  

xiv. The learned Trial Court below failed to give detailed reason for decision in his 

impugned judgment as required u/s 354 (i) (b) of Cr.P.C.  

xv. Relying upon major discrepancy statements available in the evidence of PW 5 

the learned Trial Court below ought to have acquitted the appellant accused 

person.  

xvi. The learned Court below has failed to give justified grounds for his impugned 

order or conviction and sentence against the appellant accused and hence this 

Appellant court has ample jurisdiction to interfere with the same.  

xvii. The sentence passed by the learned Trial Court below against the appellant 

accused is to serve, much hard and cannot be sustained in the eye of Law. 

xviii. The impugned order and judgment of conviction and sentence suffers from 

serious illegalities and is bad in law and hence the same is liable to be set 

aside.  

xix. The findings and observations of learned Trial Court below caused a serious 

miscarriage of justice against established principles of law and as such the 

impugned judgment and order of the learned Trial Court below is liable to be 

set aside.  

xx. It is well settled law that the prosecution must stand or fall on its own legs 

and it cannot derive any strength from the weakness of the defence plea, the 

learned Trial Court below committed gravely an error in arriving at its wrong 

appreciation of evidence of all PWs.  

xxi. In view of the matter, the conviction and sentence order against the appellant 

accused is not sustainable in law and hence liable to be set aside.   

5. I have carefully gone through the record of the case and heard the arguments of 

the learned Advocates of both the side. The learned Advocate for the appellant has 

submitted that the judgement and order passed by the learned trial court has been 

delivered without considering the materials on record and also without properly 

appreciating the evidences, both oral and documentary and hence, liable to be set 

aside. 
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On the other hand, the learned Advocates for the respondents‟ side 

maintained that the judgment and order passed by the learned trial court has 

considered all the aspects as per the mandate of law and there are no grounds for 

interference with the same. 

I have carefully gone through the evidences of the witnesses recorded by 

the learned trial court, the documents exhibited and also the evidences reflected in 

the judgement.  

6. On the rival submissions of the parties, the following points are to be determined; 

i) Whether the judgement and order of the learned trial court is based on 

proper appreciation of evidence available in the record?  

ii) Whether the judgement and order of the learned trial court needs 

interference? 

Discussions, decision and reasons thereof: 

7. The FIR was lodged by a person who has not witnessed the occurrence. He can be 

said as hearsay witness. The PW2 came to the place of occurrence after hearing 

the hulla(commotion) and thereafter the other witnesses and neighbour arrived at 

the place of occurrence. The defence argument that names of eyewitness are 

different as per the FIR is of little relevance. The PW1 said in his examination- in- 

chief that his sister Parboti Gope and Sunita Gope informed him that the accused 

Kajol Gope assaulted the PW3. The PW2 said that Amulya received injury on the 

head. The PW1 said that he came and found the victim lying on the road in injured 

condition. 

8. The PW1 has said specifically that he did not noticed the accused assaulting the 

PW3. Hence, the material witnesses are the PW2 and PW3 (victim). The PW3 

clearly said while returning from the house of the PW2 after taking dinner, the 

accused Kajal Gope on the way assaulted him by means of a Dao (weapon meant 

for cutting). The PW3 in his cross- examination said that he knows the accused 

from the time the accused was a child. The argument of the appellant that PW3 

admitted during cross-examination that it was dark is of less relevancy because it 

is possible on the part of the PW3 to identify the accused by the voice also. 

Further, the statements of the witnesses does not reflect that it was so dark that 

one cannot identify a person just standing in front of him. The PW4 and PW5 have 

arrived at the place of occurrence and found the victim lying on the road. 
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Moreover, the PW2 said that she came out and noticed all the accused and then 

noticed the accused Kajal Gope hitting her brother (PW3). 

9. Thought the appellant has pointed to the statement of the PW4, who said that 

PW3 himself mentioned that it is Kartik who gave the blow, such fact is not 

reflected from the evidence of PW3. The PW4 said that he accompanied the PW3 

to the Dhekiajuli hospital, but the PW3 said that he regained senses at Mission 

Hospital. It is highly improbable that injured stated to the PW4 that it is not Kajal 

but Kartik, who gave the blow. 

10. It is proved that during the incident a chaos took place which forced the PW4 and 

the PW5 to come to the place of occurrence. The PW5 preferred not to divulge the 

complete fact which can be presumed from the fact that he found the victim lying 

on the road, but he remained silent as to what prompted him to come to the place 

of occurrence at night. 

11. There is nothing on the record to say that the PW2 and PW3 has attempted to 

develop or embellish the facts, which took place in the night of incident. There is 

nothing on the record to show that PW3 would falsely implicate the accused/ 

appellant.  

12. The defence has failed to bring out any major contradictions or omissions during 

the cross-examination of the PW2 and PW3. In cross- examination the PW2 said 

that in her presence the accused/ applicant struck the PW3 on the head by means 

of a dao. Though the defence suggested to the PW2 that she never said this fact 

to the police, the IO (PW7) never supported the contention of the accused/ 

appellant. Further, the defence has not marked any statement of the PW2 and 

PW3, made before the investigating officer so as to be confirmed by the IO.  

13. Regarding the conclusion of the learned trial court that the injury on the head of 

the PW3 to be grievous, no second opinion can be drawn. Rather, the PW6 

(doctor) agreed that the injury may be caused by sharp object. The PW2 and PW3 

has corroborated to each other that the accused inflicted the assault on the head 

of the PW3 by means of a dao. Dao is a sharp cutting weapon. Conclusion drawn 

by the learned trial court that the blow has left mark on the head of the PW3 

cannot be disagreed. 

14. Another ground of the appellant is that the weapon of offence was not seized. 

There is ocular evidence regarding the assault. PW2 and PW3 in unison said that 

the accused by means of a „dao‟ gave blow on the head of the PW3. The doctor 
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opined that the injury caused by sharp object. No question put by the defence 

during cross -examination of the IO (PW7) about the recovery of the weapon.  

In Banizuddin and Anr. --VS-- State of Assam. (reported in 2007 (4) GLT 

518), the hon‟ble Gauhati High Court observed as follows; 

“( 14 ) There was no doubt an omission on the part of the informant, PW-2 in 

naming the sharp iron weapon as dagger in the FIR (Exhibit 2), but there was no 

omission in describing the nature of weapon used by the accused Banizuddin. The 

description of sharp iron weapon as given in the FIR fits in a dagger made of iron, 

sharp in its shape. Thus non-recovery of any sharp iron weapon or dagger at the 

place of occurrence would not belie the evidence of the eyewitnesses, who have 

clearly described the weapon used by the accused Banizuddin as dagger unless they 

are found un-trustworthy and impeachable. ” 

15.  Another submission of the learned advocate for the appellant is that the witness 

who implicated the accused is relative of the victim, hence highly interested. 

Regarding evidences of relatives- highly interested witnesses the hon‟ble Gauhati 

High Court in Mrinal Kanti Roy Barman and ors Vs State of Tripura ( reported in 

(2010) 4 GLR 445) observed as follows: 

“Probably the trial court impressed upon the fact that the death of 

Rumashree was caused due to the burn injuries inside the room where she stayed 

and in presence of her husband and other family members of her in-law‟s house, 

but, court should not be emotional while deciding a criminal case, where strict 

proof is called for, for establishing the guilty of the accused person. On the basis of 

suspicion and emotion, a person should not be convicted by a criminal court unless 

the prosecution has established its case by way of proof that the accused are 

guilty of offence.”  

It is already discussed that the PW1 being the son of the victim, has not in 

any way attempted to develop the fact of assault.  

16. The argument of the learned advocate argued that detail reasons for the decision 

are not given. This submission cannot be accepted. The learned trial court in 

paragraph 5 of the judgment chalked out the points for determination and 

appreciated the same in detail in paragraphs 13, 14, 15, 16,17,18 and 19. 
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17.  The contention of the appellant is that the sentence is severe. The learned trial 

court has observed in paragraph 23 of the judgment that accused/appellant 

pleaded to be dealt with leniently as he is a poor man having a family to look after. 

It is seen that almost for 5(five) years the trial continued. In view, of the 

same, I am of the view that the period of imprisonment be reduced to 6(six) 

months instead of 3 (three) years. Sentence imposing fine shall remain.  

18. In view of the above discussions and reasons, it is held that the learned trial court 

has properly appreciated the evidences on record and delivered the judgment of 

conviction. 

19. The appeal is dismissed.  

20. The sentence of imprisonment is modified as mentioned above. 

21. Accused/appellant is directed to surrender before the trial court on or before 14th 

June, 2019 for serving the sentence and pay the fine amount. 

22. The record of the learned trial court be sent back along with a copy of this 

judgment. 

Given under my and hand and seal this the 14thday of May, 2019. 

 

                                                                                  (R. Baruah) 

                                      Addl. Sessions Judge (FTC),  
                                      Sonitpur, Tezpur. 

Dictated and corrected by me. 

 

      (Mr R. Baruah) 

Addl. Sessions Judge(FTC),  

     Sonitpur,Tezpur. 

 

Dictation taken and transcribed by me: 

 

(Smt. Pori Das), Steno. 


